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David HEenpterson of Stempſter, 


Humbly ſheweth, 


HA the Petitioner, having the Superiority of his own 
Eſtate of Stempſter, valued at 248 J. purchaſed from 
George Sinclair of Ulbſter, Eſq; the Superiority of the 
Lands of Thura and others, valued at 176 J. and having, 
in due Time, lodged his Claim, did, at the Michae/mas Head-court 
fer the County of Caithneſt, held upon the zoth of September laſt, 
crave to be put on the Roll as a Freeholder and Voter of ſaid 
County. | 
The Titles produced in behalf of your Petitioner, were, 
Imo, A Charter, containing a Precept of Seaſine, paſt and ex- 
e in favours of George Sinclair of Ulbſter, under the Great Seal, 
dated the 13th Day of February 1749 Years, of ſeveral Lands therein 
mentioned, and, particularly, all and haill the Newlands of Ormley, 
commonly called Bloodymeſs, and haill Pertinents thereof, lying in 
the Pariſh of Thurſo, and Sheriffdom of Caithneſs. F714 
Ado, Another Charter, containing a Precept of Seaſine, paſt and 
expede in favours of the ſaid George Sinclair, under the Seal afore- 


ſaid, dated the 11th Day of December 17 52 Years, of certain Lands 
: A thercin 


rr : -3 Fe 
therein mentioned ; and, DE, Fe, all and haill the Lands of 
Thura, Bowerlen, and 7 oftkemp and Airkbouſe, and haill Pertinents 
thereof, lying within the Pariſh of Bower and Sheriffdom fore- 
ſal * bs Ka * * een * N 
300, Contract of Wadſet, dated the 26th Day of January 1753 
Vears, entered into between the ſaid George Sinclair and your Peti- 
tioner, whereby, for certain Canſiderations therein recited, the 
faid George Sinclair of Uher wadſet and diſponed in favour of 
your Petitioner, the Superiority of the Lands and others aforeſaid, 


and afligned, to him the foreſaid Charters and-Precepys. of Seafine 
therein co ined, in, ſo far gs concerns the Lands befgre men- 
y dini; and; in virtue of the faid Precepts of Seaſine and Aſſigna- 
tion thereto, your Petioner was duly infeft in the Lands and o- 
thers foreſaid, upon the 27th Day of January 1753, and his Sea- 
ſine regiſtrate in the particular Regiſter of Seaſines kept for the Shire 
of Caithneſs, the 13th Day of the ſame Month. 
4%, The foreſaid Charter, containing a Precept of Seafine, paſ- 
ſed and expede in favours of the ſaid George Sinclair, under the 
Seal aforeſaid, dated the 11th Day of December 1752 Years, of 
certain Lands therein mentioned; and particularly, all and haill 
the Town and Lands of Stambufter, commonly called Stempſter, 
comprehending the Town and Lands of Knockdee and Newtown, 
and haill Pertinents thereof, lying within the Parith of Bower and 
Sheriffdom fareſa id. J dien . 
510, Diſpoſition by the ſaid. George Sinclair, in favours of your 
Peritianer, dated the 26th Day of January 17533 and, in virtue of 
the ſaid Precept of Seaſine, aſſigned, as ſaid is, your Petitioner. 
was duly infeft upon the 27th Day of January 1753 Years, andthe 
Inſtrument of geaſine regiſtrate in the Particular Regiſter af Seaſines 
kept for the Shire of Caithneſe, the 3oth Day of the ſame Month; 
and which Lands and others, are valued in the Valuation-book at, 
and pay Ceſs and other publick Burdens of the County, for, more 
than 480 f. Scots Money, as appears from the Ceſs-books of the Coun- 
ty. And,. for inſtructing the ſaid Claims, produced the Charters, 
Diſpoſſtion, and Contract of Wadſet, and Seaſines before recited ; 
together: with the foreſaid Claim given in to the Sheriff Clerk - de- 
rute of the County, and by him duly. indorſed on the Back, in 
Ternss of the Act of Parliament, upon the 25th Day of / laſt: 
And for inſtructing the valued Rent of the ſaid Lands, produced a 
Certificate, ſubſcribed by two af the Commiſſioners of Supply, 


upon 
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auen che 26th. Day of Sptenlen lad, certifying, That the New- 
lands of Ormicy, commonly, called Bhedymes, arg valued in the 
Beck of Valuation of the County of Caithne/s. at 207. Scots; the 
Lands of Thura and Pendicles, at 1484. 65. Scots; the Lands of 
binkhouſe at 81, Seats ; dhe Lands of Stewpfier and Knockdee, at 
"24814. Scots, amounting in whole to 424“. 65. Seas, 

Sir John Sinclair of Mey was pleaſed. to object to your, Peti- 
inv, That Captain John Sutherland, of Holmes's Regiment, was 
infeft in the Newlands of Ormley on the 17th of Septelwber 1751, 
upon the Precept of the ſame Charter, which certainly could not be 
aligned afterwards by U ber, ſo as to give any feudal Right to 
your Petitioner, and without it he has not 400 l. of Valuation, 

" 2dly, Admitting he had a proper Title to the Newlands of Orm- 
ley,” he had none of the Superiority of Thura; theſe Lands held of 
the Biſhop of Ortzey, as appeared by an authentick Certificate of 
dir Denali Mackay's Seaſine, recorded at, Chanoury the ꝗth Day of 
December 1624; and, when U fer raiſed a Progefs, of Reduction 
and Improbation againſt the Vaſſals of the Carthne/s Family, in the 
Year 1726, Sinclair of Thurs was afjoilzicd, as holding his Lands 
of:the'Crawn, in place of the Biſhop,, © ___ 

To theſe two Objections, which were the. only ones that were 


16th-of: his late - Majeſty, preſent a Complaint to your Lordſhips, 
which being followed by Anſwers, Replies, and Duplies, your 
Lordſhips, on the 2d of February 1768, were pleaſed to pronounce 
the following Interlocutor: The Lords having adviſed this Petition 
and Complajnt, with the Anſwers, Replies, and Duplies, they diſ- 
« miſs the Complaint, and find the Complainer liable in the ſtatutory 
Penalty of 30%. Sterling, ang} full Colts of Suit, and decern and 
“ grdainian- Account to be given in.“ | | 

The Petitioner would hambly ſubmit this Interlocutor to the Re- 
view-of your Lordſhips, | * 
Aud, in the Entry, it is material to obſerve, that the; Objections 
to the Petitioner's Qualification have been very much multiplied 


ſmice it came before your Lordſhips; for he does, with Submiſſion, 
| apprehend, 
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apprehend; that the Objections offered at the Meeting of Freehold- 
ers have been ſufficiently obviated; he ſhall, however, as ſhortly 
as poſſible, lay before your Lordſhips the whole of the Objections, 
with the Anſwers which occur to them. 

The firſt Objection reſpects the Evidence of the Valuation of the 
Lands claimed on; for it is alledged that a Certificate, ſigned by 
two Commiſhoners of Supply, was not ſufficient. © 

To which it is anſwered, that, however Diſputes may ariſe con- 
cerning the Powers of Commithoners of Supply, to aſcertain any 
Thing further than what is preciſely to be found in the Valuation- 
book, it is apprehended, that there can be no Diſpute as to their 
aſcertaining what is in the Book; nor will your Lordſhips require, 
that it ſhould be aſcertained by the formal Subſcription of the 


Collector of the Ceſs, or of the * W In the preſent Caſe, 


the Collector of the Ceſs is Lord Daus, who never does any Bu- 
ſineſs, and Mr. Sutherland of Hefter, the Supply-clerk, was con- 
fined to his Bed with a Fever; but it is imagined the Atteſtation 
of two Commiſſioners of Supply muſt be held as Evidence enough 
of ſo ſimple a Fact. 438 
It is more particularly objected, that this Certificate is not a 
true one, for Ormley and Pendicles are valued at 321 J. 1 s. 2 d. and, 
in another Article, Newlands of Ormley at 20 l. fo that neither ap- 
ply to Ormley or Bloodymeſs, in the Petitioner's Seaſine. r 
To this gu W.ẽred, that, in the Charter dated in the Year 1749, 
claimed on favours of Uber, there are, among other Lands, the 
Lands of Ormley, lying in the Pariſh of Thurſo; and there are alſo the 
Lands of Ormley, or new Lands of the ſame, commonly called 
Bloodymsſs, lying in the ſame Pariſh, which are immediately ad- 
joining to the Lands of Ormley. £ Lis 
It is objected, that it is not certain, that the Lands of Newlands 
of Ormley, commonly called Bloodymg/s, mentioned in Ultfter”s 
Charter, ate the ſame with the Newlands of Ormley, ſtated in the 
Valuation 1701. ! "I 
To this it is anſwered, that there is not, in the whole Valua- 
tion-· book, any other Parcel of Land called the Newlands of Ormley, 
but one Parcel only; and, therefore, there can be no doubt as to 
the Identity, though the uſual Appellation of Bloodymo/s is ad- 
It is objected, that Captain Sutherland, now deceaſed, was infeft 
in theſe Lands of Newlands of Ormley in "September 1751, upon 
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a Contract of Wadſet from Vier, wherein the Precept of Seaſine in 


the Charter now claimed on was aſſigned; fo that the Precept being 


thus exhauſted, could not be executed again without a new Charter. 

The Petitioner might argue the Point of Law upon this Head, 
and he hopes ſucceſsfully too; but there is no Occaſion tor it, be- 
cauſe the Fact is, that Captain Sutherland was infeft in, all the Lands 
contained in the Contract of Wadſet, except the Newlands of Orm- 
ley, or Blooodymoſs: And had that not been the Caſe, the Peti- 
tioner has 400 l. of valued Rent, without theſe Lands, viz. 


fo vi $8.14 
Stempſter and Nnoctdee 0 F . 0 nin 
Thura and Pendicles . a a ae $i; 
Kirkhouſe . . . . nie 
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It is objected, that a Superiority is incapable of being made a 
proper Wadſet. 

The Petitioner ſhall not take up your Lordſhips Time with re- 
ſuming any of the learned Arguments which have been lately 
ſtated to your Lordſhips upon that Point, as he reſts aſſured that 
it is well eſtabliſhed. Srl 

It is objected, that the Petitioner's Right is nominal and fictiti- 
ous, as he paid no Price in conſideration of it. T7 | 

Your Lordſhips will obſerve, that the Objection applies only to 
the Superiority of Thura, Bloodymoſs, and Kirkbouſe, which makes 
the leaſt Part of the Valuation, for the greateſt Part is of the Peti- 
tioner's own Property; but the Petitioner poſitively denics this Al- 
legation ; and your Lordſhips muſt, no doubt, fee, that the aſkmg 
a Proof of it is, from the Circumſtances of the Caſe, calculated 
merely to delay a Decifion of the Cauſe; ſo he hopes your Lord- 
ſhips will not liſten to it. 

It is objected, that the Petitioner's Right to the Superiority of 
Thura, which he derives from U/b/ter, is not a good one, and 
George Taylor, the preſent Poſſeſſor of Thura, is led forward to 


ſtate himſelf as a Party in Oppoſition to this Right. 
This Objection can be anſwered in the following ſatisfactory 


Manner : | 
B | Don 


. — 0 
— mY 84 


(6 ] 

1 6, On the 6th April 1687, Murdoch, Biſhop of Orkney, with Con- 
7" ſent of the Dean and Chapter, gave a Charter of the Lands. of 
Thura, Oc. to- John Earl of Breadalbane, to be held feu, proceed 

ing on the Earl's own Reſignation, confirming kis former Rights 

to, and of-new diſponing theſe Lands. On this Charter the Earl. 

was infeft, and the Seaſine is recorded at Wick, the 28th Decen- 

Ber 1687. 

It was ſtated in the Replies for the Petitioner, that this Charter 
could not now be produced. Information, however, has ſince 
been received from Caithneſs, that this Charter is found, but the 

Tenor of it appears from an Extract of the Seaſine produced. 
4% Of this Date, che Earl of . Breadalbane obtained a Charter, con- 
taining a Novodamus, under the Union Seal, of the whole Lands 
contained in the foreſaid Charter from the Biſhop, and of 
ſundry other Lands, particularly of the Lands of Thura, on 
which he was infeft on the 1ſt, 2d and 3d Days of November 
1694, and the Seaſine recorded at Edinburgh, the 12th of December 
| thereafter, 
| July 26, Of this Date, the Lord Glenorchy obtained a Chama! from the 
N — Crown, of theſe Lands, on the Reſignation of his Father, on 
1 | which he was infeft, and the Seaſine regiſtrate at Edinburgh, . 29th F 
Fuly 1720 and theſe Lands of 7hura are uniformly. in the Char- 
ters and Infeftments of the Eſtate ſince. | 
In Oppoſition to this, there is produced for the Poſſeſſor a Char- 
ter from the Biſhop, in the 1624, to Sir Donald Mackay, and Sea- 
fine on it; and there is further mentioned in the Duplies ſundry 
Charters and Diſpoſitions to Sir Donald and his Authors, of theſe 
Lands, neither of which are produced; but no Writing whatever is 
founded on to connect with Sir Donald; on the contrary, it is ad- 
mitted in the Duplies, that the Poſſeſſor cannot connect with Sir 
Donald Mackay. 
To ſupply this, mention is made, in the Duplies, of a Diſpoſi- 
tion from Sinclair of Brims, dated 20th July 1646, to James Sin- 
clair in Brims, upon which James Sinclair is ſaid to be infeft 18th 
January 1647; and it is alledged that Mr. Taylor of Ihura holds 
the Lands by a connected Progreſs from the ſaid James Sinclair. 
But this Diſpoſition and Inteftment is not produced; and, if 
produced, cannot aid the Objector, as he ſhows himſelf, that the 
Lands belonged at that Period to Sir Donald Mackay, and not to 
Sela of Bri im; oe the Petitioner has Reaſon to believe, that 
1011199 JON A Mr. 
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(in?) 
Mr. Taylor of Thura docs not connect even with this Diſpoſition 
trom Sinclair of Brims (it there is any ſuch); for your Lordſhips 
will be informed, that Mr. Sinclair of U /bfeer, the Petitioner's Au- 
thor, raiſed a Proceſs of Improbation, Mails and Duties, againſt 


the Poſſeſſor of the Lands of Thnra, among others, in the 1724 ; 


in which Mr. Taylor's Author produced the foreſaid Charter by 


the Biſhop to Sir Donald Mackay, and Seaſine on it, and the oldeſt 


Writing: but theſe produced for him, was a Diſpoſition from Sin- 
clair of Tofthemp to Wilham Sinclair, his Son, dated 3d March 165r, 
but upon which no Infeftment followed; and the firſt Infeftment 
produced in favours of Mr. Taylor's Author, dated 23d December 
1720, In this Improbation, there was Certification pronounced 
contra non produtta, which was long ago extracted; ſo that Mr. Tay- 
lor cannot, in any Proceſs whatever, found on any Writing not 
produced in the Improbation, as they ſtand at preſent reduced, 
and muſt be held as ſuch till the Certification is opened. 

The Fact, therefore, being, that Mr. Taylor neither has, nor can 
produce any Title to connect with Sir Donald Mackay's Charter in 
the 1624, the Preſumption thence ariſing naturally is, that the Bi- 
ſhop got back the Property from Sir Donald, or that the Earls of 
Caithneſs or Breadalbane acquired Right thereto, ſince, in the 1687, 
the Biſhop confirms the Earl's Right, and, of-new, feus theſe 


Lands to the Earl of Breadalbane, in a Charter on his own Refig- 


nation. | | 
This, Hoc flatu, is the legal Preſumption, and was this in the pro- 
per Proceſs of Competition of Rights, the Petitioner apprehends 
that, ſo far as concerned the Superiority at leaſt,” he would be pre- 
ferable on the Charter in the 1687 from the Biſhop, as there are 
ſundry Charters ſince of theſe Lands from the Crown. Surely, the 


Charter in the 1687 was a good Warrant for taking a Charter of 
theſe Lands of Ibura from the Crown, and, accordingly, it has 


been ſhewn, that theſe Lands are contained in a Charter in favours 
of the Earl of Breaualbane, of a great many Lands belonging to the 
Biſhop, with other Lands, under the Great Seal, dated 21ſt Aug 
16943" they are alſo contained in a Charter in favonrs of John Lord 
Glenorehy,” dated 26th Ju 1718, proceeding on the Reſignation of 
his Father, the Earl of Breadalbane, and on ſeveral other Crown 
Charters fince. ' | M116 01, 
If Preſcription is good for any thing, it muſt avail here,” more 
eſpecially, that theſe Lands were brouglit into the Crown Charters 


on a proper Warrant, namely, the Charter from the Biſhop, winch 
makes 


makes this entirely different Ls Lands creeping into the Cliarter 
ofa great Family withour a Warrant. And, indeed, the Petitioner 
and his Authors have the ſame Title to get theſe Lands put into 
their Crawn Charters that the Vaſſal now has, if he connected with 
the Charter to Sir Donald Markay, namely, a Charter from the Bi- 
ſhop, and, with Submiſſion, he can maintain, that he cannot be 
deprived of this Right in a 4p: Competition, much leſs by a 
Meeting of Freeholders. 

If the Vaſſal thought he had a Title to hold of the Citing; why 
did he never attempt to make that valuable Part of his Right ef- 
fectual, the more eſpecially that he was called with the reſt of the 
Vaſſals in a Proceſs of Improbation and in ſundry other Pro- 
ceſſes, ſuch as Non-entry, Poinding the Ground, Gg? But, in- 
ſtead of this, he treated with the Petitioner's Author, about taking 
out his Charter to be held of him, and never made any Attempt 
to hold his Lands of the Crown until now, that he is ſtirred up 
by others, for political Purpoſes; for, in a Proceſs of Improbation, 
in which Deereet of Certification is extracted, he did not pretend 
to exclude Uſb/ter's Right to the Superiority of his Lands, nor pre- 
tend that he had Right to hold of the Crown, by the Chiirter from 
the Biſhop to Sir Donald Mackay. 

Such being the Fact, it falls to be conſidered who is the Te- 
nant of the Crown in theſe Lands? and, 2dly, Whether it is com- 
petent before a Meeting of Freeholders, to enter into a Competition 
of heritable Rights, and deprive the Tenant of the Crown of a 
Right of Superiority, if not of Property, of which he has been in 
Polſeſſion for near a hundred Years, in conſequence of a legal and 
proper Right? 

That the Petitioner is the Tenant of the Crown cannot be diſ- 
puted, in conſequence of a Charter from the Biſhop.—He; there- 
Fore, is the only Perſon bound to 1 the feudal Tenure; the 

Crown cannot be deprived of its Vaſſal, nor the Vaſſal of the Pri- 
vilege belonging thereto brev: manu, or by . other Perſon who 
is not the Vaſſal of the Crown. * 
But, 2dly, It is not competent to enter upon a Competition of 
| heritable Rights before a Meeting of Freeholders ; their Power can- 
not be extended to deprive the Vaflal of the Crown of a Right he 
enjoyed near a Century. If I come to the Freeholders with m 
Charter and Seaſine, it is jus tertii to them to ſet up the Right of 
third Parties,—lr is * competent to the Perſon who has that 


Right, 


ro 1 | , 
Right, to inſiſt on it; but — he did, and had actually a 
Reduction in Court, the Freebolders cannot take hold of that, un- 
til the Title claimed on is ſet aſide. If your Lordſhips ſind other- 
ways, then we ſhall ſee Competitions and Rankings before the 
Freeholders.— The Form, therefore, is, with Submiſſion, clear a- 
gainſt receiving this Objection. = | 
And it is material for your Lordſhips to keep in mind that this 
is not the Caſe of Lands creeping” into Charters of great Families 
without a Warrant, for the Lands here very properly came into 
the Crown-charters in conſequence of the Charter from the Bi- 
ſhop, the very ſame Warrant, or at leaſt equally good with that 
upon which Mr. Taylor pretends to take theſe Lands from the Peti- 
tioner, and hold them now of. the Crown, as in place of the Bi- 
ſhop. - The Queſtion, therefore, which your Lordſhips have deter- 
mined as a Court of Review, is truly the Point of Right between 
the Petitioner, in virtue of the Charter from the Biſhop in the 
1687; and the Poſſeſſor, upon the Charter to Sir Donald Mackay in 
the 1624, though he himſelf admits in his Duplies, that he neither 
has, nor can connect with that Charter, and, ſince he cannot, the 
Petitioner, with great Submiſſion, would be glad to know upon 
what Law he can now take a Charter from the Crown, without 
ſhowing that any of his Authors had a Charter from the Biſhpp, 
and exclude the Petitioner, who and his Authors hold of the 
Crown fince the 1694, in conſequence of the Charter from the Bi- 
ſhop in the 1687. 
But the Petitioner can go further, and maintain, that he has, 
upon the Charter 1687, on which ſundry Proceſſes of Mails and 
Duties, Oc. have been raiſed, a Right to the Property as well as 
the Superiority of theſe Lands preferable to the Poſſeſſor who does 
not connect with any Vaſſal of the Biſhop, and with no Infeft- 
ment in the Property, older than the 1720, and that ſuch Compe- 
tition will immediately come on, Mr. George Taylor may be certain- 
ly aſſured, for there is a Summons of Mails and Duties ſpeedily to 
be raiſed againſt him, and the other Poſſeſſors of the Lands. 
If, notwithſtanding ſuch a Right, your Lordſhips, as a Court of 
Review of the Proceedings of the Freehol ders, ſhall in this Manner 
Hot only admit a Competition of heritable Rights, as competent 
Hefore you, but ſhall determine the Point of Right, the Petitioner 
X ill be forgiven to ſay, that the Powers of the Frecholders will be 


* extended beyond what he has always humbly conceived to be the 
C Meaning 


Meaning of the Law, aud will lead into Conſequences more dan- 
gerous to the Right of e Eee any political Deciſion yet 
ven. "i 1121 to wha? Deinen ne 
But your Lordſhips are To-morrow to determine a Caſe 
much ſtronger than the preſent. Mr. Menzies of Culdares 
claims to be inrolled in the Shire of Clyde/dale on an Infeft- 
ment, proceeding. on a Precept forth of the Chancery on a Re- 
tour, as late as the 1732.—lt is objected by Mr. Campbell of 
| Shawficld, that Part of the Lands in the Precept and Retour held 
of Mrs. : Baillie of Lamington, which is offered to be proved b 
Mr. Menziess Oath, and by Production of his Author's Titles. A 
is anſwered, that it was jus tertii to the Freeholders to inſiſt upon 
the Right of third Parties, and it is probable the Vote will be ſuſtained. 
It is ſaid in the Duplies, and indeed boldly averred, that a great 
many Lands are brought into U/6fter's Charter without any War- 
rant, and that he might create Votes as well upon the Property 
of the third Part of the County, which holds of the Crown, in 
place of the Biſhop, as upon the Lands of Thura, becauſe the 
Names of theſe other Lands are in U/b/ter's Charter. But the An» 
{wer in fact is ſhort and true, that the Petitioner defies the Objector 
to condeſcend upon any one Man in the County, that has taken a 
Charter from the Crown, as in place of the Biſhop; on the c 
trary, every Vaſſal the Biſhop had, have acknowledged Cher and 
his Authors Right; and, accordingly, ſuch of them as have not 
bought the Right of Superiority from them, have acknowledged his 
Title, and paid the Feu! duties, this ſingle Inſtance excepted; and 
your Lordſhi ps therefore will not be miſled by bold Averments of 
this kind, as void of Truth as of Evidence, upon an Occaſion of 
this e | rie 7 
In the ſame Manner, it is denied in the Duplies, that U/bfer at 
no Time uſed any Act of Superiority in ſupport of his Title; but 
the Petitioner: has already told your Lordſhips of ſundry Proceſſes 

raiſed. by his Authors againſt their Vaſſals; and, among others, 
againſt the Poſſeſſor of the Lands of Zhara, and he will ſatisfy your 
Lordſhips, why the Feu- duties and other Caſualties of Superiority -- 
have not been more nunctually exacted.  _ rr 3 

In the Year 1672, George Earl of Carthneſs diſponed his whole 

Eſtate to Sir Jabu Caviahell of Clenorchy, afterwards:Earl of Bread; 
29 / | $117 9 K N 1 ö T 1. ** 
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In the Year 1719, the Earl, of Breadulbane diſponed the ſame | 
Eſtate, which then conſiſted chiefly of Superiorities, to n Sin- | 
clair of Ulſter, who was ſuecesded by his Son, the preſent Geo -. == | 
Sinclair of Ulhſter, from whom: this Petitioner detives Right to this | 
Superiority. vey Fo Stig einm - 99; 29 ein 
| The Purchaſe made by the Harl of Breadalbane, was greatly dit- , 
turbed by George Sinclair, a com- Heir-male of the old Farls 1 
of Caithneſs, who aſſumed the V and took Pofleon, 'brevi na- 

nu, of a conſiderable Part of the / Eſtate conveyed to Lord 'Bread- | ; 
albane. This was the Source of many Diſputes before tlie Privy | | 


Council, which were at laſt determined in favour of the Earl of 
* Breadalbane, who, in conſequence thereof, recovered Poſſeſſion. 

But, Alexander Earl of Caithneſs, in the Years' 1719, 1720, and 
1724, raiſed three ſeveral Proceſſes for ſetting aſide the Purchaſe 
by the Earl of Breadalbane from the Earl of Caithneſs, and by 
Ulbſter from the Earl of Breadalbane, and theſe Proceſſes were 
only finally determined by a Judgment of the Houſe of Lords, 224 


| 
Law-ſuits, as might naturally be ſuppoſed; prevented the | 


February 17 59. | 

Theſs 
Feu-duries and other Caſualties of Superiority, from being regu- | 
larly uplifted and paid. Ver, however, was far from being negli- | | 
gent in aſcertaining his Right to them, and preventing Preſeription $6 


_- 141 2: 10d | | , 


raking place, as already mentioned. 111g 

But the Objection to the Petitioner, which had moſt Weight | 
with your Lordfhips, is, that neither he nor his Authors have been |] 
in Poſſeſſion of theſe Lands, and, conſequently, that he is deſti- 
tute of one eſſential Requiſite required by the Act 1681. FUR | 

To this it is-anſwered, in the i place, that there is a Diſtinc = 
tion in the Act 1681, between one claiming on the old Extent, 
and one claiming on the valued Rent; for it is ſaidy that he who 
claims on the old Extent muſt be © publickly infeft in Property or 
% Superiority, and in Poſſeſion of a forty Shilling Land:“ Bur the 
bepiſſatlite does not require Pof/zf/ion in one whos claims: upon the | 
vaſued Rent; all that is neceilary is, that the-Claimant * fthall be 1 
„inet in Lands liable in publick Burdens, for his Majeſty's Sup- Y 
* plies, for 400 l. GM. ann 

Why the Statute has made this Diſtinction, the Petitioner can- 
not fully explain, though perhaps; if it were neceſſary, many ſuf⸗ 
ficient Reaſons might be aſſigned for it. He, however, comes be- 
fore your Lordſhips to plead upon the Law as it ſtands, 3 
being 
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„ labouring-them, Houſes by inhabiting them, 


* 0 
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*. * 


being obliged to aſſign Reaſons for every Part of the Law. He is 


adviſed, that your Lordſhips Judgments, in political Cauſes, 'are 
ftrictiſſimi juris; and he will be forgiven to lay, that his Opponent 
has no great Claim to Favour, {ae it is ſuręly mor e becoming, that 
the-parliamentary Influence of Cazthng/5, ſhould. be in the Hands of 
Ulbfier, a reſpectable Baron, who . has. the Property of a fourth 
Part of the County, and the . ee of a great deal more of 
it, than that ſo important an Iufluence ſhould be obtained by Per- 
ſons, ho have ſurely nothing to do on the North Side of the Org 
of Ant ne. | A, 
But, in the cd place, if your Lordſhips ſhall not be ſatisfied 
that the Statute does not require Poſſeſſion upon valued Rent, the 
Petitioner hopes to convince your Lordſhips, that he is in the Poſſeſ- 
fien which the Law underſtands every Superior to have, 'and which 
is all that the Law requires ; ſo that he is not only within the 
Words, but within the Spirit of the Act 1681. (1 
It is well known io your Lordſhips, that there are two Kinds of 
poſſeſſion, viz. civil Poſſeſſion, and natural Poſſeſſion, which all our 


Lawyers ſpeak of as an undouhted Diſtinction. | 


---< Dividitur/poſſeſſio (ſays the learned Voct) in naturalem et civi- 
„% lem; naturalis, ea dicitur, quæ in facto conſiſtit, civilis vero, quæ 
in jure cbnſiſtit. Et hoc eſt quod ab imperatore reſcriptum poſ- 
ſeſſionis duplicem eſſe rationem, aliam, quæ jure conſiſtit, ali- 
% am quæ corpore, Lib. 41. Tit. 2. Par. 3.“ ile 
The Writers on the Law of Scotland all concur in this Diſtinction, 
and ſtrow clearly, that the Superior has the civil Poſſeſſion; and the 


Vaſſal, who holds the Lands of him, the natural Poſſeſſion. The 
Petitioner ſhall quote the Words of the learned and accurate Mr. 
Eraline: Poſſeſſion is either natural, or civil, Natural Poſſeſſion 


* is, when one poſſeſſes by himſelf: Thus we poſſeſs Lands by 

| Moveable by de- 
*" taining them in our Hands. Cui Poſſeſſion is, our holding the 
CC, Thing either by the ſole Act of the Mind, or by the Hands of 
« another, who hold, it in our Name: Thus the Owner of a'Thing 


, jent or depoſited, poſſeſſes it by the Borrower or Depoſitafy ; 
the Proprietor of Lands, by his Tackſman, Truſtee, or Steward 


the Pupil, by his Tutor, &'c. The ſame Subject cannot be poſ- 


ſeſſett entirely, or in ſolidum, by two different Perſons at one and 
\ the: fame, Time; and, therefore, Poſſeſſion by an Act of the 
g + Mind. ceaſes as ſoon as the natural Poſſeſſion is taken up by an- 


«6 


other, 


n 
* other. Let two Perſons may, in the Judgment of Law, poſſeſs the 
„ (ame Subject at the ſame Time, on di Herent Rights ; thus, in the 


© Caſe of a Pledge, the Creditor poſſeſſes it in his own Name, in 


« virtue of the Right of Impignoration, while the Proprietor. is. 
“ conſidered as poſſeſſing in and through the Creditor, in ſo far as 
“ is neceſſary for ſupporung his Rights of Property. The ſame, 
“Doctrine holds in Liferenters, Tackſmen, and generally i in every 
** Caſe where, there are Rights qffecting a She, OI from the 


6 * Property thereof.” 


From all which it is clear, that the Superior polleſſes by his 


Vaſlal, in the ſame way that a Proprietor does by his Tenant. 
And, in Conformity to theſe Principles, it was decided as far back 
as the 7th of March 1541, and never diſputed ſince, that one who 


has obtained a Decreet of Removing againſt another is in the law - 


ful Poſſeſſion of the Lands, notwithſtanding the other ſtill conti- 
nues to poſſeſs. 

This Deciſion is to be found in Balſour, Title Poſſeſſun. It is 
curious, and the Petitioner ſhall give it to your Lordihips in the 
original Words: 


* Gif Decreit of Removing be gevin aganis ane, decernand him The Obtain- 
« to.defiſt and ceis fra the Poſſeſſioun of ony Landis, and he ne- r of ren 
10 '. .vertheles dois not the ſamin, he in quhais favouris the ſaid De- page flour. 


4 .creit.is gevin, is underſtuid to be in lauchfull Poſſeſſioun of the 
« „ faidis Landis, and he aganis quhome the ſaid Decreit is gevin 

on Nowayis to be in lauchful Poſſeſſioun thairof. +7 Martii 
> 1541, the Lady Faſcaſteil contra the L. of Blanerne.” | 

In ſhort, by a fictio juris, he, in whom the Su urinary of Lands 
is veſted, is conſidered to be in Poſſeſſion of theſe Lands; and 
thug, in every Seaſine, there is actual, real, aud corporal Poſſeſſion 
given, although a Superior has not that Kind of Pollcſon, other- 
ways than in the Perſon of his Vaſlal. 

Such being the Doctrine of our Law with regard to Poſſeſſion, the 
Petitioner, humbly apprehends, that it will not be difficult to ſatis- 
fy your Lordſhips, that the Poſſeſſion required by the Statute is no 
other than the Poſſeſſion which he certainly has. 

For, in the / place, the Poſſeſſion required by the Statute can- 
not be natural, Poſſeſſion, otherways no Man could veuy? whoſe E- 
ſtate was ſet to Tenants: _ 

But, ſecondly, Neither can it mean Poſſeſſion, by having actual- 
ly uplifted the Rents ; for if a Man who has a good Vote ſhould 
die, his apparent Heir has a _ immediately to a Vote, though 
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he 
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he have touched none of dhe Bones, nor done any Deed of A No- 
letor. I; | fi! ret BE D645374q 0 
"I the ſame- Way, a Purchaſer of a real-Eſtate, defors the AB 124 
Anne, which requires being infeft one Near, could have voted che 
Moment after he was infeft ;- and, at this Day, after the Lear is 
clapſed, every Purchaſer is intitled to — n he hath exer- 
ced no Act of Property over his Eſtate. 
In the ſame Manner, a Perſon who bm Right to a blench "WH? 
riority, which makes the whole, or even a ſmall. Part of a umu 
valued Eſtate, muſt vote without exercing any Act of Poſſeſſion o- 


ver his blench Vaſſal, becauſe it is literally out of his Power to do 
ſo, he cannot be paid his one Penny Scots, there being no ſuch 


Coin; yet none of your Lordſhips will ſay that he has not au n. 
doubted Right to vote. 

All "theſe Examples ſhow your Lordflips the Senſe of che- hes 
upon this Point of Poſſeſſion; for all theſe Superiors now men- 
tioned, without having received any Rent, Caſualty, or Duty »what- 
ever, word be intitled to vote, and could, with Truth, fwear the 
Oath of Poſſeſſion. The Reaſon is, they have a clear Right, and 
are therefore in the Kye of Law in Pofeſion. | 

The only: Pretence for a Difficulty in the preſent Caſe io, with 

t Submiſſion; the very and unexpected Plea which the Peti- 
tioner's Vaſſal has been pleaſtd to ſtaft egainft his Right; upon 
which'ir is: to be obſerved, that this is 'owing to the Inſtigation of 
thoſe Politicians who have thought proper to hoiſt-cheir' Colours in 
Caithneſs. ' Before the preſent "Conteſts began, \Ceorge Taylor, the 
Vaſſal, hadimany.a"Communimg +. ith Ver, his Superior, and, 
like a good peaceable Gentleman, i ſeemed very thankful for the 
Generofity: which Vihſter was fo good as {how towards him, and 
was maoſt willing, and agreed to actept of his Charter; ſo that he 
properly acknowledged U /b/ter as me and- n PN” 

back cannot vary the Cafe. =» 

Suppoſe a Perſon has the Property of an Fflate, eithte as Heir 
or Purchaſer, and before he comes to draw the Rents, a Politician 
ſhould get the Tenants to diſclaim him, and refuſes! Payment of 
their Reuts, this furely would have no Effect. As it is a Maxim 
in Law, when a Man is found liable for a Subject, that pro poſſeſ. 
fore habetur qui dolo dęſiit paſſidere, ſo it, from Parity of Reafon, 


ſhould dbtain chat, pro paſſſbre ic thabendus' 7 40 ere luditur bY 
Paal. 


The 


| 4%! 2Þ'8 | 
The Petitioner; though indeed, with great Submiſſion, cannot 


allow himſelf to entertain a Doubt, that your Lordſhips, upon a 
more full State of the Caſe; will be of opinion, that be has a gyod 
Title to be added to the Roll, the more eſpecially, that he can, if 
neceſſary, prove that the Poſſeſſor acknowledged his Right, and a- 
greed to take a Charter from him. iSi - wi 
But as the moſt ſanguine Hopes are ſometimes deceived, he ſub- 
mits it to your Lordſhips, if in any Event he ought to be found 


liable ur the ſtatutory Penalty. If he ſhall he fo unfortunate as to 


be found by your Lordſhips to have no Right to ſtand upon the 


Roll of his County, it will not ſurely be on account of the Objec- 


tions which were moved to him at the Meeting of Freeholders. The 
Reaſons. for their rejecting to admit him were ſuch that he thought 
himſelf well intitled to apply to your Lordſhips for Redreſs. He 
has come before you, and he has there been met by Sir John Sin- 
clair of Mey, the very ſame ;Perſon who objected to him at the 
Meeting. Learned Counſel have been employed, and a Variety of 
new Points have been ſtated; but he cannot help chinking it hard, 
that a Freeholder ſhould be allowed to keep another off the Roll hy 
a few frivolous Objections; and, when the Perſon ſo kept off, in 
full Confidence that he is in the right, prefers his Complaint to 
this Supreme Court, that then his Antagoniſt ſhould bring out a- 


gaiaſt him a Number of Objectiens, of which he never before 


heard the ſmalleſt Surmiſe, and, on the Strength of theſe Objec- 


tions, ſhall not only get him turned off the Roll, but found liable 
in ſtatutory Penalties, This, with Submiſſion, if encouraged by 
your Lordſhips, would be giving any evil-minded Freeholder an 
Opportunity of . laying ..a« Snare for his Neighbours z for, when a 
Gentleman finds himſelf turned off the Roll, on account of Ob- 


jections which he can eaſily anſwer, is he not in the right to ſue 


to your Lordſhips againſt ſuch apparent Injuſtice? and if your 
Lordſhips {hall find that the Freeholders did wrong, —is it juſt that 
a Man who has petitioned-againſt that Wrong ſhould be ſubjected 
to a Penalty, becauſe his Qualification is. found null, from Reaſons 
of which he was not aware? 2p | | 


It is a noble Branch of the Conſtitution of this Court, that your 


Lordſhips are not merely Judges of Law, but that you have alſo 
enlarged Powers of Equity: Such valuable Powers, your Lord- 
ſhips, n doubt, will not allow to go into Diſuſe ; and ſurely there 


v 16 
can be no fitter Opportunity for the Exerciſe of Equity than i in a 
Caſe of this Nature. 

The ingertious Author of Principles of Equity delivers his Semi: 
ments upon this Subject with that Philoſophy and Spirit for which 
he is diſtinguiſhed. * A Penalty,” ſays he, cannot be extended 
beyond the Words, but it may be limited within the Words up- 
on Circumſtances that infer Innocence.“ And after obſerving, 
that, in the Caſe of Captain Forbes of New, his bona fides was ſuſ- 
tained to free him from the Penalty, the ingenious Author ſays ; 

yet, upon a Reclaiming Petition, this Interlocutor was alter- 
ed, and he was found liable for the Penalty. The Judges con- 
« tinued in their former Opinion, that he acted bona fide, - but the 
plurality thought that they had no Power to mitigate the Statu- 
* tory Penalty; which was, in effect, maintaining a very abſurd 
« Propolition, that a Puniſhment may be inflicted on an innocent 
perſon for an Error of Judgment merely.” 
And a little after, A Man happens to miſtake the Statute, or 
* rather happens to judge differently from what is afterwards 
© found to be the Meaning, in a Court of Law: Is it conſiſtent 

with the Rules of Morality, or of common Juſtice, to ſubject 
0 this innocent Perſon to the Penalty ?” o 
The Petitioner” leaves theſe admirable Principles with your Lord- 
ſhips, in humble Confidence that you will apply them in his fa- 
vour, if it ſhall be found neceſſary ; but he hopes that there will 
be no occaſion for this, as he flatters himſelf that the Court will 
now ſee ſufficient Ground to ſuſtain his Claim. 


May it therefore pleaſe your Lordſhips to alter your for- 
mer Interlocutor ; to find that the Petitioner ought 
to be added to the Roll of Freeholders of the County 
of Caithneſs ; to ordain him to be added according- 
ly; to give the neceſſary Directions for carrying 
rs 2 Par Execution; and, at any rate, t 
, that is not liable in the atutory Pena 
and C,. Jo (6 1 1 
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